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Ck 99/71259/23
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MILNERTON

CAPE TOWN

7441
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2013www.fragranceboutique.co.za
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Franchise Agreement

1. DEFINITIONS

In the construction of this agreement unless otherwise determined by the context, the following words will bear the following meanings:

1.1
The Business System

means the system of operating a specialised outlet selling the Contract Products to which the exclusive rights have been obtained by the FRANCHISOR and recorded in the operating manual and includes any improvements or variations made to the Business System;

1.2
“Effective Date”

means the date on which the franchise is to commence;

1.3
The “Franchised Business”

means the business selling the Contract Products;

1.4
The “Copyright”

1.4.1
the operating manual;

1.4.2
the fixation of the know-how, whether incorporated in the operating manual or in any other documentation;

1.5
The “Goodwill”

means the goodwill arising out of the use of the Business System and the intellectual property by the FRANCHISOR, its precessor in title and all its franchisees, including the FRANCHISEE;

1.6
The “Intellectual Property” includes, but is not limited to:

1.6.1
the know-how;

1.6.2
the copyright;

1.6.3
the goodwill;

1.6.4
the trade dress;

1.6.5
the trade marks;

1.6.6
the trade secrets;

1.7
The “Know How”

includes all confidential technical and commercial information relating to the operation of the Business System existing from time to time, including, without limitation, information contained in the operating manual or other documents together with unrecorded information known to the individuals who are office bearers or employees of the FRANCHISOR. Technical information includes all specifications, methods of production or manufacture and formulae used or developed by the FRANCHISOR.

1.8
The “Operating Manual”

means the FRANCHISOR’S ordinary operating manual, as amended from time to time and supplemented by further written directions and regulations, giving details of the Business System and intellectual property and imparting the know-how;

1.9
The “Premises” means:
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1.10
The “Termination Date” means :

1.11
The “Territory”

means the address given as the FRANCHISEE’S domicillium citandi et executandi and any other shop within the complex-

1.12
The “Trade Dress”

includes the get-up for any goods, labels and packaging, uniforms as well as the particular form of design and décor of premises from which the franchised business is conducted.

1.13
The “Trade Marks”

means the registered and unregistered trade marks for FRAGRANCE BOUTIQUE together with such other registered and unregistered marks, which the FRANCHISOR may adopt and designate for use in connection with the franchised business from time to time;

1.14
The “Trade Secrets”

include all confidential information of whatever nature relating to the business of the FRANCHISOR and its other FRANCHISEES, the Business System and the intellectual property;

1.15
The “FRANCHISOR”

means Chameleon Marketing CC registered under No.2001/048346/23 trading as FRAGRANCE BOUTIQUE;

1.16
The “FRANCHISEE” means:

1.17
The “Contract Products”

means generic perfumes and cosmetic products manufactured in Grasse, France with equivalent ingredients, qualities and characteristics of well known brands and distributed under the trade mark FRAGRANCE BOUTIQUE without using the relevant brand names and any replacement or updated products and components that may replace these, and, where applicable, includes components for the Contract Products;

2. BACKGROUND

2.1
The FRANCHISOR has obtained exclusive rights to the Business System for the purpose of establishing and operating a specialised outlet with a particular get-up for selling the Contract Products and is the owner of certain intellectual property rights used in conjunction with the Business System.

2.2
The FRANCHISEE desires to establish and operate the business of selling the Contract Products which will be obtained from the FRANCHISOR and for the purpose to use the Business System and intellectual property rights of

the FRANCHISOR.

2.3
The FRANCHISOR hereby licenses such use subject to the terms and conditions of this agreement.
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3. GRANT OF FRANCHISEE

The FRANCHISOR hereby grants to the FRANCHISEE a license for the duration of this agreement to operate the franchised business from the premises strictly in accordance with the operating manual and subject to the terms and conditions of this agreement. The license will commence with effect from the commencement date and terminate on the termination date unless otherwise terminated in accordance with the provision of this agreement.

4. DUTIES OF THE FRANCHISOR

4.1
The FRANCHISOR shall procure the Contract Products, supplies, services and equipment necessary for the operation of the franchised business.

4.2
The FRANCHISOR shall, disclose the Business System to the FRANCHISEE and make available the intellectual property rights licensed to the FRANCHISEE in terms of this agreement;

4.3
The FRANCHISOR will advise the FRANCHISEE of the following matters relating to the establishment of the franchised business on the premises;

4.3.1
The design and décor of the business;

4.3.2
Sources of supply of equipment, furnishings and packing material, tables and flyers and contractors with whom the FRANCHISEE can enter into contracts;

4.4
The FRANCHISOR, in consultation with the FRANCHISEE, will determine which of the FRANCHISEE’S employees (including the FRANCHISEE personally if a natural person) will undergo training in the Business System. The FRANCHISOR has the right to approve all staff. This training will take place at the commencement of this agreement at a Corporate store (Canal Walk) and the extent and duration of any training will be determined by the FRANCHISOR (+/- 5days). The FRANCHISOR will provide such training free of cost to these persons. However, The FRANCHISEE will be responsible for the payment of all expenses, including travel expenses and subsistence of a trainee as well as the trainee’s salary payable during the training period;

4.5
The FRANCHISOR will disclose improvements and developments in the Business System to the FRANCHISEE and will provide free of charge such further training to the FRANCHISEE and other persons engaged in the conduct of the franchised business, as the FRANCHISOR considers necessary. The FRANCHISEE will be responsible for the payment of all expenses, including travel expenses and subsistence of a trainee as well as the trainee’s salary payable during the period of training;

4.6
The FRANCHISOR will assist the FRANCHISEE in endeavouring to overcome problems which the FRANCHISEE may experience in operating the franchised business, and for this purpose will make available to the FRANCHISEE as soon as is reasonably practicable such member or members of its management staff which the FRANCHISEE in its discretion considers suitable for this purpose. The FRANCHISEE will be responsible for the expenses of staff members/directors traveling from the office of the FRANCHISOR to the FRANCHISEE’S premises together with the subsistence of the corporate staff members for the duration of their attendance for assistance to the FRANCHISEE/ NEW FRANCHISEE should the business be sold.

4.7
The FRANCHISOR will make available to the FRANCHISEE all services and facilities, which the FRANCHISOR makes available to its other franchisees. Improvements and additions to the Business System involve

[image: image8.jpg]



3 | Page

[image: image9.jpg]


Franchise Agreement

improvements and additions to the intellectual property these will be disclosed to the FRANCHISEE and will form part of the intellectual property the use of which is licensed to the FRANCHISEE in terms of this agreement.

4.8
The “TERRITORY” stipulated in this franchise agreement is PROVINCE:

CITY:
MALL: TBC

SHOP NUMBER:
and an exclusive area radius of



KM.

4.9
The FRANCHISOR will not operate or license another to operate the franchised business within the territory.

5. ROYALTIES

5.1
Within 7 days after the signature of this agreement by the FRANCHISEE, the FRANCHISEE will pay the FRANCHISOR the fee of R 42 500 (forty Two Thousand Five Hundred Rand) to secure the relevant area. This is a non refumdable deposit.The fee of R42 500.00 (Forty Two Thousand Five Hundred Rand) is deducted from the “Turn Key“ amount of R 425 000 (Four hundred and twenty five thousand rand). This will allow one main franchise shop within the territory (exclusive area). Any additional stores in this area (Freestanding or store within store concept) will have to be approved by the FRANCHISOR.

5.2
Any new or additional stores will be subject to the signing of a new franchise agreement and will be at the cost of the current advertised franchisee turnkey fee. (Price subject to change)

5.3
Turnkey fees in the amount of R425 000.00 (Four Hundred & Twenty Five Thousand exclusive of VAT) include the following:

5.3.1
full submission pack including the following - floor plans, ceiling layout, elevations, sections, shopfront, electrical, signage - exterior and interior, fitting and joinery plans.

5.3.2
all fittings -, fixtures & joinery, electric fittings interior and exterior;

5.3.3
exterior and interior branding;

5.3.4
counter;

5.3.5
Till or POS System;

5.3.6
uniforms;

5.3.7
Opening stock to the value of R 80 000 ( EIGHTY THOUSAND RAND INCLUSIVE OF VAT);

5.3.8
signage;

5.3.9
advertising, pre and post launch campaigns;

5.3.10
opening: 10 000 pamphlet drops;

5.3.11
training;

5.3.12
trouble shooting material; intellectual property - extensive operations manual;

5.3.13
3 days assistance from FB corporate Cape Town on site for training and opening support.

5.3.14
Telephone and fax – Cost for FRANCHISEE

5.4
The FRANCHISEE will pay the FRANCHISOR a marketing/advertising levy of R1000,00 per month. The marketing/advertising contribution will be applied in, the manner decided upon by the FRANCHISOR towards advertising, promotion publicity, market research and other marketing programs and related activities.

5.5
All payments which are required to be made by the FRANCHISOR in terms of this agreement will be made without deductions or demand and free of bank charges to such address within the Republic of South Africa as may be
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stipulated by the FRANCHISOR from time to time.

5.6
The full and final balance R382 500 (Three hundred and eighty two Thousand Five hundred Rand) is payable 8 weeks prior to the beneficial occupation date. If the Franchisee does not timeously make payment, a R10 000 (Ten thousand rand) penalty becomes applicable for every week thereafter until full payment due is settled. Unless due reason is given.

5.7
The store must open within a 12 month calendar year from date of signature, or will be subject to a relevant annual market related price escalation of 10% of the advertised turnkey amount.

6. OBLIGATIONS

6.1
The FRANCHISEE will purchase all stock for the franchise business from FRANCHISOR. All selling prices stipulated by the FRANCHISOR must be adhered to at all times. Payment of stock is strictly COD. Monthly turnover figures must be declared to Head office by no later than the 1st day of the new month.

6.2
The FRANCHISEE will operate the franchised business strictly in accordance with the Business System and will adhere strictly to the operating manual, supplemented by any written specifications and directions as may be laid down or given by the FRANCHISOR from time to time. The FRANCHISEE will have the right to use, and undertake to use, the trade marks in relation to the franchised business provided the FRANCHISEE conducts the franchised business strictly in accordance with the terms of this agreement and the Business System.

6.3
The FRANCHISEE agrees to carry no less than the prescribed minimum stock holding as indicated by Fragrance Boutique head office. By this understanding the FRANCHISEE will always be in stock of at least one of each variant in both female and male products, thereby always being able to cater for their clientelle’s needs. The FRANCHISEE will fax/email the monthly turnover figures by no later than the first of each month.

6.4
The FRANCHISEE will ensure that the franchised business conforms to other franchised businesses operated in accordance with the Business System. The FRANCHISEE acknowledges that such conformity is essential to the successful operation with the Business System, as well as for the proper protection of the intellectual property in particular the trade marks and the goodwill. The FRANCHISEE will protect and promote the goodwill associated with the franchised business and all goodwill generated by the conduct of the franchised business will inure to the benefit of the FRANCHISOR.

6.5
The FRANCHISEE will not commence the conduct of the franchised business until the persons referred to in clause 3.3. have undergone the training referred to in that sub-clause. The FRANCHISEE will not permit any person to act or assist in the franchised business in the place of persons trained in accordance with sub-clause 4.3. unless such person has undergone a course of training referred to in clause 4.4. and has been approved as competent by the

FRANCHISOR.

6.6
The FRANCHISEE acknowledges that neither he nor his employees have any prior knowledge of the Business System or any aspect of the know-how or the trade secrets. The FRANCHISEE will not divulge or permit to be divulged to any person and aspect of the Business System, the know-how or the trade secrets otherwise than for the purposes of this agreement.

6.7
The FRANCHISEE acknowledges that the store must be owner managed.
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6.8
The FRANCHISEE will not do, cause or permit anything to be done which may adversely affect the intellectual property or the FRANCHISOR’S rights in the intellectual property. The FRANCHISEE will bring to the attention of the FRANCHISOR any infringement or threatened infringement of the intellectual property, which may come to its attention. The FRANCHISEE will give all reasonable assistance to the FRANCHISOR to enable the latter to further or defend its rights in the intellectual property.

6.9
The FRANCHISEE acknowledges that the FRANCHISOR is the owner of all rights of whatever nature in the intellectual property and that it has no claims or will not obtain any rights of any nature to either the Business System or to any element of the intellectual property by reason of the use made thereof or in terms of this agreement. The FRANCHISEE shall not at any time attack or challenge the rights of the FRANCHISOR to the intellectual property, or induce or procure any other person to attack or challenge such rights.

6.10
The FRANCHISEE will not advertise or conduct any promotional marketing activities without the prior written approval of the FRANCHISOR. The FRANCHISEE will use and display such point of sale or advertising or promotional matter as the FRANCHISOR may stipulate from time to time.

6.11
The franchised business will only be carried on from the premises unless the FRANCHISOR gives its written consent to the conduct of the franchised business from any other premises.

6.12  While this agreement remains in force, the FRANCHISEE’S family, relatives or friends will not engage directly or indirectly in any capacity in any other business venture, which is in the nature of the franchised business.

6.13
The FRANCHISEE will obtain any and all statutory licenses required to conduct the franchised business. The FRANCHISEE will comply in the conduct of the franchised business with all-applicable laws, by-laws and regulations of any competent authority. The FRANCHISEE will maintain the premises in a good, clean and sanitary condition. The FRANCHISEE will also at its cost redecorate or refurbish the premises when reasonably required to do so by the FRANCHISOR or landlord in order to ensure that the premises are in the same condition as those or other franchisees. The abovementioned services will be carried out by a supplier or other party nominated by the FRANCHISOR or approved in writing by the FRANCHISOR.

6.14
The FRANCHISEE will indemnify the FRANCHISOR and keep it indemnified against all claims of whatever nature, whether real or imagined, criminal or civil, together with any legal fees and costs incurred by the FRANCHISOR, arising out of the establishment and operation of the franchised business by the FRANCHISEE.

6.15
The FRANCHISEE will make allowance for the store to be revamped when required or no longer than 18 months from the first day of trade. This will be done at cost by agreement from the FRANCHISOR.

6.16
The FRANCHISEE is required to maintain standards and procedures as stipulated by Fragrance Boutique Head office. The store will be inspected quarterly by a representative from Head Office. Failing to meet the standards stipulated will result in a monitory fine, to be determined by the LICENSOR.

7. TRADE MARKS

7.1
The FRANCHISEE will not in any way represent that it has any rights of any nature in the trade marks or in any registration thereof and all use of the trade marks will inure to the benefit of the FRANCHISOR.
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7.2
The FRANCHISEEwill not register any of the trade marks, or any part of them or any trade mark which is deceptively

or confusingly similar to the trade marks, as part of its company or close competition name or the name of any subsidiary company or company with which it is associated either directly or indirectly and if it does so, it will procure that such company or close corporation name is changed upon demand by the FRANCHISOR.

7.3
When using the trademarks, the FRANCHISEE will cause them to be reproduced exactly and accurately and in accordance with specifications and directions lay down by the FRANCHISOR from time to time.

7.4
Upon termination of this agreement for whatever reason:

7.4.1
The FRANCHISEE will immediately cease any further use of the trade marks;

7.4.2
The FRANCHISEEwill hand over to the FRANCHISOR: all dies, blocks, labels, advertising matter,

printed matter or the like featuring the trade marks which were obtained from or which he was authorised to

use by the FRANCHISOR.

8. OPERATION MANUAL

All of the provisions of the operating manual, any new edition of the operating manual, and any amendments to or revisions of the operating manual form part of this agreement save in the event of any conflict between terms of this agreement and a provision in the operating manual, the provisions of this agreement will prevail. The FRANCHISEE will not make copies of the operating manual without the FRANCHISOR’S prior written consent and upon termination of this agreement will return all copies of the operating manual to the FRANCHISOR.

9. NO CESSION, ASSIGNMENT OR LEASE

The rights and obligations of the FRANCHISEE are personal and may not be ceded, assigned, let or otherwise disposed of in any manner whatsoever without the prior written consent of the FRANCHISOR. (In the case where the FRANCHISEE is a close corporation, limited liability company, partnership or trading trust, no change of membership, shareholding, directors, partners, trustees or beneficiaries may take place without the prior written consent of the FRANCHISOR.) In particular the FRANCHISEE may not sell the franchised business without the prior written consent of the FRANCHISOR. Once writing consent is given the new Franchisee must agree to sign an new franchise agreement with the franchisor. The FRANCHISOR will inspect the store. The FRANCHISEE will also at its cost redecorate or refurbish the premises IF required to do so by the FRANCHISOR in order to ensure that the premises are in the same condition as those or other franchisees. The new

FRANCHISEE agrees to carry no less than the prescribed minimum stock holding as indicated by Fragrance Boutique head office. The Franchisee will be at their cost, expected to spend 3 days training at Fragrance Boutique Corporate store (Cape Town) prior to the opening.The FRANCHISOR may in its discretion give consent to the sale of the franchised business which consent will not be withheld unreasonably.

10. TERMINATION OF THIS AGREEMENT

10.1
The FRANCHISOR will be entitled to terminate this agreement on written notice to the FRANCHISEE in the event of:

10.1.1
The FRANCHISEE failing to pay to the FRANCHISOR, by the due date, any sum due and owing to the FRANCHISOR hereunder or in any other way breaching the terms and conditions of this agreement, all of which are declared to be material and failing so to pay or to remedy the breach within 14 (FOURTEEN) days of written notice by or on behalf of the FRANCHISOR, calling upon the FRANCHISEE to make payment or
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remedy the breach complained of;

10.1.2
If the FRANCHISEE commits and act of insolvency or is sequestrated or is placed under a provisional or final winding-up or judicial management order or if the FRANCHISEE makes an assignment for the benefit of his creditors, or fails to satisfy or take steps to have set aside any judgement taken against the FRANCHISEE, with 7(SEVEN) days after such judgement has come to the notice of the FRANCHISOR;

10.1.3
If any material change occurs in the management, ownership or control of the franchised business or the FRANCHISEE otherwise than in accordance with the provisions of this agreement;

10.1.4
The FRANCHISEE attacks or challenges the rights of the FRANCHISOR to the intellectual property or procures any other person to make such challenge or attack;

10.2
The termination of this agreement, for whatsoever reason, will not affect the rights of a party, which may have accrued as at the date of termination and will further not affect any rights and obligations which specifically or by their nature survive the terminations of this agreement.

10.3
Upon the termination of this agreement the FRANCHISEE will not make any sales of any product he was granted by way of this agreement. The FRANCHISEE acknowledges that this restraint is a reasonable one in order to protect the FRANCHISOR’S Business System and intellectual property rights. Save for the foregoing restraint, the FRANCHISEE will not be prevented from participating in the management and control of a business in competition with that of the FRANCHISOR, provided that the business is not conducted in accordance with the Business System and the FRANCHISEE maintains the confidentiality of the intellectual property.

10.4
In the event of the termination of this agreement for whatever reason, the FRANCHISEE: will not dispose of any item bearing the trade marks without prior written consent of the FRANCHISOR and such consent may be given on such conditions as the FRANCHISOR may deem fit including the condition that the trade marks be removed or obliterated from the item concerned.

11. ACKNOWLEDGEMENT BY THE FRANCHISEE

The FRANCHISEE acknowledges that the success of the business venture undertaken by him in terms of this agreement depends to a large extent upon his business ability. The FRANCHISEE acknowledges that the FRANCHISOR has made no warranty, express or implied, as to the potential success of the franchised business.

12. DOMICILLIUM CITANDI ET EXECUTANDI

The parties choose their domicillium address for all purposes including the service of court process the following:

The FRANCHISOR elects the following address as its domicillium citandi et executandi:

The FRANCHISEE elects the following address as its domicillium citandi et executandi:

UNIT 17

WOODBRIDGE BUSINESS PARK

KOEBERG ROAD

MILNERTON

CAPE TOWN

7441



The parties are entitled to amend their respective domicillium citandi et executandi by giving written notice thereof to the pther party.
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13. NOTICES

Every notice, consent or other communication required or permitted hereunder from either party shall be in writing. It shall be sufficiently given or transmitted if and when:

13.1
Hand-delivered to the other party at its domicillium address, or at such other address as the party may have determined in writing;

13.2
Transmitted by means of a telefax to the address’s telefax number and in respect of which telefax an acknowledgement has been received; or

13.3
Deposited in the mail, duly registered with postage prepaid for prompt delivery and addressed to the other party at its domicillium address or at such other address as the addressee may have designated in writing. A notice deposited in the mail in terms of this sub-clause shall be deemed to have been delivered on the fourth business day after the date of posting.

14. GENERAL

14.1
No waiver by a party of any breach, failure or default in performance by the other party, and no failure, refusal or neglect by a party to exercise any right hereunder or to insist upon strict compliance with or performance of the other party’s obligations under this agreement, shall constitute a waiver of the provisions of this agreement and a party may at any time require strict compliance with the provisions of this agreement.

14.2
This agreement constitutes the entire agreement between the parties who acknowledge that there are no other oral or written understandings or agreements between them relating to the subject matter of this agreement. No amendment or other modification of this agreement shall be valid or binding on a party hereto unless reduced to writing and executed by both parties hereto.

14.3
This agreement shall be governed in accordance with the laws of South Africa.

14.4
All the provisions of this agreement shall be severable and no provision shall be affected by the validity of any other provision of this agreement.

14.5
Whenever a personal pronoun is used herein, it is understood that such usage shall include both singular and plural, masculine, feminine and neuter and refer in appropriate cases to juristic persons as well as natural persons.

14.6
The FRANCHISEE acknowledges that he had entered into this agreement after making an independent investigation and that the FRANCHISOR has not made any representations or warranties other than as may be set out in this agreement. The FRANCHISEE has relied solely upon his independent investigations in entering into this agreement.
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15. MEDIATION

If any dispute arises out of or in relation to this contract, including its validity, interpretation, breach, termination or purported cancellation, all the parties to this contract hereby agree to participate in mediation proceedings arranged by a recognised dispute resolution centre before commencing litigation. The mediator shall be a person agreed to by the parties hereto or, failing such agreement, a person nominated by the said dispute resolution centre. The Costs of such mediation shall be borne by the parties in equal shares.

	DATED at
	
	on this
	
	day of
	

	
	
	
	
	
	

	WITNESSES
	
	
	
	
	
	

	1.
	
	
	
	
	2.
	
	

	
	
	
	
	
	
	
	


ON BEHALF OF FRAGRANCE BOUTIQUE CC


	DATED at
	
	on this
	
	day of
	

	
	
	
	
	
	

	WITNESSES
	
	
	
	
	
	

	1.
	
	
	
	
	2.
	
	

	
	
	
	
	
	
	
	

	MEMBERS NAME
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	


If you are in agreement with the above, please have an authorized representative of your company sign both copies of this

Agreement and return them to
at the address set forth above.


Will return one copy for your files.


ACCEPTED AND AGREED:

	SIGN:
	
	SIGN:

	
	
	

	TITLE:
	
	TITLE:

	
	
	

	DATE:
	
	DATE:

	
	
	



P.O. Box 231, Century City, 7446

HEAD OFFICE: Unit 17, Woodbridge Business Park, Koeberg Road, Milnerton, Cape Town, South Africa, 4661

Tel: +27 21 555 4831/ 4718 • Fax: +27 21 555 4893 • info@fragranceboutique.co.za

www.fragranceboutique.co.za
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