Commission Agreement Guide and Template
Introduction 
Paying sales commissions has always been a tricky part of being an employer. With recent changes in current law, and the aggressiveness of attorneys and litigious employees, it has never been more important to create a bulletproof sales commission agreement between you and your employees. 

The What, Why, and How 
The key to a solid and effective sales agreement is to draft a clear and precise description of the duties and expectations associated with each aspect of the sale of your product or service. A sales agreement must outline the terms of the sale, the method by which the commission is calculated, any selling limitations, the legal relationship between you and the employee, any other requirements, and any other expectations you may have. Additionally, performance goals and measurements should be described so that everyone knows what is expected in order to demonstrate minimum, good and exceptional performance. Failure to word the contract correctly can result in lost revenue and possibly even legal issues. AB 1396, passed in 2011 and effective January 1, 2013, has made it a requirement that business owners implement sales commission agreements. It is imperative, now more than ever, that you develop highly detailed documents and leave no room for confusion. We’ve outlined the steps of creating a detailed agreement below:

Mandatory 12-Step Commission Agreement Development
1. Parties to the Agreement 
Any agreement between two or more parties must clearly define the parties involved. Legal contracts may start out with legal wording such as “whereas” and “hereinafter,” but our purpose is to create a basic, plain-language agreement between an employer and an employee that will withstand any legal challenge without the expense of an attorney. 

2. Terms of the Agreement 
Circumstances change, so we certainly don’t want to have an “open-ended” agreement with our sales people. It is best to include an expiration date that occurs at a specific calendar point in the year, or on the employee’s anniversary date. The agreement should contain a clause for non-renewal of the agreement (usually termination) based on lack of performance, breach of the contract, misconduct, or even changing business conditions. A clear and concise mention of “at-will” employment is important at this point as well, but we will include a more detailed clause later in this guide. 

3. Position and Classification 
It is good to provide a title for the position to be held and describe how that position is classified in regards to pay and exempt or non-exempt status. The title may be as simple as “Sales Associate” or more complex like “Senior Business Consultant.”   It is critical to properly classify the position as exempt or non-exempt. To be exempt from minimum wage and overtime restrictions, a salesperson must work outside the office at least 50% of the time and be primarily engaged in the selling of a product or service. If your salesperson is also involved in incidental delivery, installation, or activation of your product or service for more than 50% of his/her work time, the position may not qualify for exempt status. An inside salesperson may be classified as exempt only if he/she makes at least 1.5 times minimum wage, and his/her earnings from commissions make up at least 50% of his/her total earnings each workweek. 

4. Duties and Responsibilities 
You may have very specific ideas about how your sales people should perform their duties and responsibilities or you may be a bit more “loose” in your expectations. Whatever your style, be sure to tell the employee specifically what activity you want him/ her to focus on, and be sure to include activity goals, objectives, and benchmarks, if applicable. If you want the salesperson to see 50 new prospects per week and close five new sales, then detail a plan for that. Depending on the complexity of the sale and the typical sales cycle, you may want to allow some ramp-up time during the first 30, 60, or 90 days. You should also include the specific days and hours you expect the employee to work and to whom the employee will report. 

5. Activity Reporting Requirements 
Although it’s always best to focus primarily on results with professional salespeople, your particular industry (and your experience) may require that activity be at a certain level to produce the desired results. Employers should require weekly, monthly, and quarterly activity reports to keep salespeople accountable and to facilitate monitoring the salesperson’s effectiveness. This is especially critical in the first 30, 60, or 90 days, depending upon your sales cycle. 

6. Expected Sales Results 
This section of your agreement should carefully and thoughtfully define your sales expectations, both short-term and long-term. Of course, for most sales, a ramp-up time is necessary, but a gradual increase in the performance targets should be defined. There can be multiple levels of expected sales, if appropriate, including minimum effective levels, ideal levels, and exceptional levels. You can incentivize your salespeople by increasing the commission paid at higher sales levels. This multi-tiered approach allows you to establish performance parameters that will trigger a possible probationary period if a salesperson continually hovers at/near the minimum effective levels. This is a critical aspect of managing performance and defining and/or removing ineffective salespeople as quickly as possible. 

7. Compensation Structure 
You may want to treat this section of the agreement as an addendum with a signature line of its own so that any changes to the compensation structure will not impact the primary Sales Commission Agreement. The compensation section should detail any base salary, the commission structure, residuals, how commission is paid, when it is paid, and any other factors that may affect the commission calculations, like the cost of sales or other overhead expenses. In the interest of simplicity, we have kept the compensation structure as part of the overall Sales Commission Agreement. 

This is critical; the method of calculating the commission must be detailed in order to comply with AB 1396 which took effect on January 1, 2013. If the commission is a percentage of profit, or a percentage of gross sales minus cost of goods sold, that must be clear. If there is more than one tier of commission based on sales levels, this should also be detailed. In short, don’t leave any ambiguity in your commission plan. 

8. Commission Contingencies 
We all know that things don’t always work out as planned in the business world. But, in sales, when things don’t work out, it’s sure to cost you money. It’s important that you have a contingency plan for when things go wrong to enable you to take swift action that will prevent overpaid commissions. 

Customer Payment - You can withhold commissions until the sale is complete and the customer has paid in full. If the customer cancels a sale before payment is made, or if the payment is not cleared by the bank, you are not obligated to pay commission to your salespeople. You can require that the salesperson assist you in collecting the money, as it is in his/her best interest as well. But, be careful not to turn your salespeople into collection agents; their time may be better spent finding new sales. 

Commission Forfeitures - In cases where commissions are paid out before the sale is completely paid for by the customer, you may find it necessary to request repayment of any commissions paid out. For instance, in life insurance, the salesperson may receive 150% commission before the policy has been paid. If the customer cancels the policy prior to full payment, the salesperson must pay that commission back out of future commissions. Be sure to carefully detail this eventuality in the contingencies section of your agreement. 

Employee Termination - If an employee is terminated, obviously his/her future commissions will end upon termination. If an employee leaves or is terminated after a sale has been completed, you will be obligated to pay that commission according to your standard policy. And if a sale is nearly complete and an employee is terminated, you may still be on the hook for payment. It is best to spell out certain completion milestones that must be met before a sale is considered payable after termination. 

There are many other contingencies possible, and each business scenario is different. Do your best to think of the various problems that may occur, and then implement a plan to address those problems. Attorneys are very good at find any loopholes you may have in your agreement. 

9. Expense Reimbursement 
Any expense an employee incurs in the course of doing business for you is reimbursable as a non-taxable payment. This includes mileage, entertainment, office supplies, parking, tolls, and more. You may certainly restrict discretionary spending on things like meals and entertainment, but mandatory expenses like mileage must be reimbursed. Setting a level of mileage reimbursement according to IRS rules, requesting detailed mileage logs, and ensuring that an employee’s activity report matches the mileage report is a great way to remain compliant and monitor activity. Make sure to require that mileage log forms be turned in along with monthly activity reports. 

10. Policies and Procedures 
You may want to include specific procedures that must be followed by salespeople to facilitate a smooth operation, help invoices get paid quickly, assist production with prompt fulfillment of the sale, and any other issues of importance to your operation. This will help to ensure that performance meets your expectations and it will help to expose problem areas with a particular salesperson that need correction or training. Salespeople tend to focus only on the sale, which is good most of the time; but, making sure they are a vital part of the team, and a strong link in the chain of service or production, is just as important as the sale itself. 

11. Confidentiality, Non-Disclosure, and Non-Solicitation 
A percentage of salespeople tend to be transient and may not have your Company’s long-term best interests at heart. Giving them free access to your confidential information could prove to be disastrous. Protecting that information is critical and can be accomplished with a solid Confidentiality, Non-Disclosure, and Non-Solicitation policy. 

Although you cannot force employees to sign a non-compete clause, especially in California, you can restrict their ability to do anything with your information that can harm you. (There may be certain circumstances where geographical or territorial non-competes are valid, but that’s another topic; be sure to seek professional advice before you include a non-compete clause. 

This section of your agreement could also be in a separate addendum to be sure any changes to one section won’t affect the other, and you can use this section for your non-commission employees. 

12. At-Will-Employment 
Every employee contract should clearly point out that employees are engaged under the at-will-employment clause in California Labor Law. At any time, you or the employee may voluntarily terminate the employment relationship. The agreement should include a paragraph that clearly states that the at-will employment status of the employee is in no way diluted or overridden by any part of the sales commission agreement. 

Wrapping it All Up 
The Sales Commission Agreement can be wrapped up into one long agreement or, as we have suggested, broken into three separate and distinct parts, each with its own signature line. Every salesperson should have a personalized sales agreement, but be careful if there are differences in payment terms or other requirements between employees who hold the same or substantially the same position. In the beginning of this guide, we suggested a clear position title; this is important for many reasons, but primarily so that each employee may be assigned different duties, payment plans, sales targets, and reporting requirements, if necessary. A Sales Associate may be required to provide weekly reports, whereas a Senior Sales Associate may only be required to submit monthly reports. Be sure that you do not discriminate between employees in the same classification. 

Guide to Creating a “Commission Agreement”
Below typeface shown in ALL CAPS should be customized for your workplace. Additional changes should be made to reflect the policies and procedures in your workplace. 
SALES ASSOCIATE COMMISSION AGREEMENT
(EXAMPLE) This Commission Agreement (Agreement) is entered into this day, MONTH, DAY, YEAR, between COMPANY NAME (Company) and EMPLOYEE NAME (Employee).  The purpose of this Agreement is to establish a Commission Plan and other parameters of employment where Employee can be successful and rewarded for his/her efforts in achieving individual sales goals and the Company can gain value from his/her employment. 

Terms of the Agreement 
(EXAMPLE) This Agreement shall continue in effect from the above date until terminated by Company. The Company may terminate this Agreement with or without notice or cause. Nothing in this Agreement shall guarantee employment or supersede the at-will employment laws of the State of California.
Position and Employment Classification 

(EXAMPLE) Your title will be SALES ASSOCIATE and you will report directly to SUPERVISOR. You are considered an exempt employee and not subject to minimum wage or overtime regulations. You are expected to be in the field at least 50% of your working time, but 75% is ideal as the Company has found that significant time in the field relates to success in sales. 

Duties and Responsibilities 
(EXAMPLE) Employee is expected to make every effort to optimize his/her sales performance and engage in activity on a daily basis that will facilitate this goal. Required duties are as follows: 

· Scheduling appointments and meeting existing customers in order to identify and qualify potential prospects and present current product offers. 

· Effective planning to conduct sales presentations by meeting customers physically on daily basis. 

· Provide professional demonstrations or presentations of Company products and services while onsite. 

· Liaising between the Company and the customers for up-to-date pricing, service, and latest product-release launches. 

· Identifying and qualifying prospective customers through research, networking, and cold-calling. 

· Continuously updating all prospects on Company product modifications, changes, and enhancements. 

· Enhancing up-to-date knowledge on new products, procedures, services, and tools by attending departmental and training meetings. 
· Maintaining professionalism, diplomacy, sensitivity, and tact to portray the Company in a positive manner.

· Effectively attending conferences and trade shows, where applicable. 

· Using marketing data to maximize sales effectiveness and efficiency by using relevant sales management tools. 

· Preparing reports for sales and marketing and maintaining accurate expense accounts. 

· Updating and maintaining customer account records, including contact names and numbers for future sales. 

· Providing product quotes to customers as needed. 
· Aggressively following up on business opportunities by DEFINE.
Activity Reporting Requirements 
(EXAMPLE) Employee shall complete a Sales Activity Report each week by the end of the day on Friday and deliver it to the Sales Manager via email or in person. Sales Reports must be turned in no later than the fifth of the month for the previous month. Additionally, Employee will provide a monthly Travel and Expense Activity Report no later than the fifth of the month for the previous month. 

Expected Sales Results 

(EXAMPLE) Employee is expected to begin an aggressive effort to maximize initial sales activity directly after a two-week training period. Employee is expected to reach Minimal Sales Targets within 30-45 days and Acceptable Sales Targets within 90 days. Activity and performance will be evaluated on a weekly basis during the first 90 days. 

Minimum Sales Targets 

First 30 days: $250 in new monthly revenue 

30 – 60 days: $500 in new monthly revenue 

60 – 90 days: $1,000 in new monthly revenue 

90 days – 6 months: $2,000 in new monthly revenue 

Acceptable Sales Targets 

First 30 days: $250 in new monthly revenue 

30 – 60 days: $750 in new monthly revenue 

60 – 90 days: $1,500 in new monthly revenue 

90 days – 6 months: $2,500 in new monthly revenue 

Exceptional Sales Targets 

First 30 days: $500 in new monthly revenue 

30 – 60 days: $1,500 in new monthly revenue 

60 – 90 days: $2,000 in new monthly revenue 

90 days – 6 months $ 3000 in new monthly revenue 

Minimum and Acceptable Sales Targets are intended to describe what is the minimal expectation of the Company and should not be misconstrued as the ultimate goal of the Employee. Employee should seek to excel in his/her sales activity and push to attain the highest level of sales possible. However, Employee is not guaranteed employment by meeting any level of sales.

Compensation Structure (EXAMPLE)
Base Salary: $400 per week 

Commissions: Figures are based on new revenue sold and paid each calendar month. 

Tier 1: 3% of the gross revenue of all new monthly sales above $1,000 

Tier 2: 5% additional commission on the gross revenue of all new monthly sales above $2,000 

Tier 3: 10% additional commission on the gross revenue of all new monthly sales above $3,000 

Residuals: 2% residual commission on cumulative revenue given each month acceptable levels of new sales is attained. Residuals are paid on the previous month’s total account revenue. 

Monthly Sales Period: All commissions are paid on sales completed and paid by the last day of the previous month. 

Sales Reports: Sales and Activity reports for the month must be submitted by the fifth of each month for the previous month in order to receive commissions. 

Commission Payments: Commissions are paid the fifteenth of the month for the previous month’s earnings, contingent upon satisfaction of all other requirements of this Agreement. 

Commission Contingencies (EXAMPLE) 

1. Employee must meet acceptable levels of new sales in order to receive residual commissions and submit all required reports in a timely manner. 
2. If Company terminates Employee’s employment, he/she shall receive commissions on all completed sales up to the date of termination, residuals for the previous month, and prorated commissions for the month in which the termination occurred. 

3. Employee shall forfeit any previously paid residuals or commissions if Company does not receive the associated customer payment or the customer otherwise defaults or terminates a contract prior to the end of the month without complete payment. Forfeited commissions shall be deducted from future commissions. 

Expense Reimbursement 
(EXAMPLE) Employee shall be reimbursed for expenses related to travel and mileage at the current IRS rate for travel from the office to a sales appointment, between sales appointments, and from a sales appointment back to the office at the end of the day. If Employee will travel home after the last appointment, mileage will be reimbursed for miles that exceed the distance between his/her home and the office. The Company shall provide a mobile device that Employee is to maintain in good condition and use solely for business purposes. Employee is responsible for any associated costs for personal use of the Company mobile device. Upon termination of employment in this position or upon request by Company, Employee agrees to return all Company-owned equipment and related documentation/user manuals to Company in good condition. Employee shall submit a monthly Travel and Expense Activity Report no later than the fifth of each month for the previous month’s activity. Company shall authorize entertainment and meal expenses only upon prior approval and submittal of receipts with the monthly report.

Policies and Procedures 

(EXAMPLE) Employee shall coordinate all sales activities with the Service Department to accomplish seamless contact with the customer. Employee must submit paperwork for each sale to the Service Department by the end of each day via email or in person. Employee also agrees to adhere to any written or verbal policies and procedures, including those set forth in the Company’s Employee Handbook. 

At-Will Employment 

(EXAMPLE) Your employment with the Company remains at-will. While the Company has every hope that this employment relationship will be mutually beneficial and rewarding for years to come, both Employee and the Company retain the right to terminate the employment relationship at any time, with or without notice or cause. Please note that no individual has the authority to make any contrary agreement or representation other than the President of the Company in writing. 

Confidentiality and Non-Disclosure
You agree to abide by the attached Employee Confidentiality and Non-Disclosure/Non-Solicitation Agreement, which you will be required to sign before starting your employment with the Company. 

Entirety of Agreement
(EXAMPLE) This Agreement supersedes all other agreements, either oral or written, between the parties to this Agreement, with respect to the obligations contained herein and contains all of the covenants and agreements between the parties with respect to such agreement. 

Law Governing Agreement 
(EXAMPLE) This Agreement shall be governed by, and construed in accordance with, the laws of the State of California. 
To confirm that you agree to the terms and conditions as stated in this Agreement, please sign and date the enclosed copy of this Agreement. 

I, NAME OF EMPLOYEE, hereby accept the terms of the position of Sales Associate for the Company on the date I indicate below. My signature below certifies my understanding and acceptance of the terms and conditions of my employment and the commission agreement. 
Employee’s name plus signature, address, and date required.

Employer’s company name, authorized company representative’s name, signature, and date required.
_______________________________________________________

Employee’s Signature

_______________________________________________________
_________________________________________

Employee’s Printed Name





Date

Name of Company

By: ____________________________________________________
_________________________________________

Signature







Title

_______________________________________________________
_________________________________________

Printed Name







Date
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