[image: image1.png]ACT

Government

Chief Minister, Treasury and
Economic Development






[Instructional note: OBTAIN ADVICE FROM THE ACT GOVERNMENT SOLICITOR BEFORE ISSUING THIS LETTER.  Great care needs to be taken to ensure the Territory has a right of termination prior to seeking to terminate.  If the Territory does not, in fact, have a right to terminate in the circumstances it may be rescinding the Contract, and thereby be in breach itself.

Officers should prepare this template letter in accordance with the instruction, and provide to the ACT Government Solicitor:

· a draft copy; and

· all required background information regarding the circumstances that have let to this point,

prior to issue of this letter.

This letter may be used to terminate the Contract.
There are 3 template options.  Delete the options that do not apply.

· Use option 1 when the Contract is being terminated because the Contractor failed to respond satisfactorily to a notice under Clause 17.1 (i.e, it did not provide satisfactory reasons why the Territory should not proceed to termination);

· Use option 2 when an administrator, receiver or liquidator has been appointed;

· Use option 3 when the Contractor has advised that it is unable to perform its obligations under the Contract.

It is essential that this notice be served properly and promptly to the relevant entity, at its current registered business address.  This notice should be delivered by hand, by courier (where there is an ability to receive confirmation of receipt), or by registered post.  Officers should consider the timing of when a notice sent by post will be received.  Obtain evidence of the date and time of receipt.  Facsimile or email transmission may also be used, in addition to delivery of a hard copy to expedite prompt action.  Normal postal services should NOT be relied upon for this notice.

It is recommended a company search (e.g. through Veda Advantage or similar provider) be obtained to verify company details prior to the issue of the notice.

Any text in red is to be completed by the drafter.  Delete this note and any other prompts in red text prior to completing the letter]

..............................................................................
Option 1 – Contractor fails to respond satisfactorily to a notice under Clause 17.1
[Note: the due date for the Contractor’s response should be based on evidence of when the Contractor received the notice under clause 17.1.  Do not send this termination letter until at least a day after the Contractor’s response was due]

To: [Insert name of Contractor in full as per the Contract]
ACN: [Insert ACN of Contractor]
ABN: [Insert ABN of Contractor]
[Insert address]

[Insert address]

ATTN: [Insert Contractor’s Authorised Person]
Date: [Insert]
 [Insert name & number of Contract] – ACT Modified Version of MW21 (“Contract”)

TERMINATION OF CONTRACT 
Clause 17.4
On [insert the date of the notice under Clause 17.1] your company, as the Contractor under the above Contract, was notified that it had committed a substantial breach of the Contract. You were requested to respond within 7 days after receiving that notice, in accordance with Clause 17.2 of the General Conditions of Contract.

You have not [insert ‘provided a satisfactory written response’ or ‘provided proposals to satisfactorily remedy the breach’] within the required time, that is by [insert the date which was 7 days after the Principal’s notice was delivered].
The Principal is therefore terminating the Contract, in accordance with Clause 17.4 of the General Conditions of Contract, with effect from [insert the date on which the termination is to take effect].

You are instructed to attend a meeting on the Site on [insert a date (agreed beforehand if possible) two or three days before the date on which termination takes effect] to jointly take an inventory of plant and equipment and agree what will remain to complete the Works and what is to be removed.  You must leave the Site, removing the agreed plant and equipment, before [insert the date of termination]. 

Please advise by [insert an appropriate date two or three days before the proposed Site meeting] if you will be unable to attend the meeting on the Site.
Yours sincerely,

[insert the name of the person issuing the notice]
[insert position title]
for the Principal
..................................................................................................

Option 2 – an administrator, receiver or liquidator has been appointed
[NOTE:  amend as required if there is a receiver or liquidator instead of an administrator.  Further correspondence may be required to obtain access to the Site and deal with ownership and use of materials, equipment and documents held on the Site. 

Ensure that the date for termination takes effect AFTER the date set for the Administrator’s response.]

insert Mr/Ms and the name of the Administrator (See Notes)], Administrator
[insert the name of the Administrator’s organisation]

[insert the Administrator’s address]

For [insert the name of the Contractor](Administrator appointed)

ACN [insert the Australian Company Number]


Attention: [insert the name of the Administrator’s nominated representative]
Copy to:

To: [Insert name of Contractor]
ABN: [Insert ABN of Contractor]
[Insert address]

[Insert address]

ATTN: [Insert Contractor’s Authorised Person]
Date: [Insert]
 [Insert name of Contract]
[Insert number of Contract]
Dear Sir or Madam,

I represent [or, if a project management firm or agency was engaged to manage the Contract, write the name of the entity and “represents”] the [insert the name of the Principal as stated in Contract Information Item 5, eg The Australian Capital Territory, the body politic established by section 7 of the Australian Capital Territory (Self-Government) Act 1988 (Cth)], who is the Principal in the above Contract.  The Principal understands that [insert the name of the Contractor] has been placed under external administration and that [insert the name of the Administrator’s organisation] has been appointed as the Administrator.
[insert the name of the Contractor] was engaged under this Contract to undertake construction works at [insert the address of the Works]. The ACT modified version of the MW21 General Conditions of Contract apply to the Contract.

Clause 17 of the General Conditions of the Contract, Contractor’s Default and Insolvency, provides for the Principal to terminate the Contract if the Contractor is wound up or declared insolvent. 
There are significant time constraints associated with completion of the work under this Contract, and the Principal intends to exercise the option of terminating the Contract in accordance with Clause 17.4.  Unless rescinded beforehand, the termination will take effect from [insert the date on which the termination is to take effect (See Notes)]. 

If you do not consider this action appropriate because [insert the name of the Contractor] is no longer under external administration or you are in a position to expeditiously complete the work, please advise by close of business on [insert an appropriate date, not less than 2 days after the date of this letter]. If you propose to complete the work under the Contract, please include with your advice details of the technical, material and financial resources you propose to use, confirmation of their availability and a program for completion.  Note that the Principal retains the right to take action under Clause 17.4.

I am the contact person for enquiries and correspondence on this matter. My contact details are [insert contact details].
Yours sincerely,

[insert the name of the person issuing the notice]
[insert position title]
for the Principal
..............................................................................

Option 3 – Contractor advises it is no longer able to perform its obligations under the Contract
To: [Insert name of Contractor in full as per the Contract]
ACN: [Insert ACN of Contractor]
ABN: [Insert ABN of Contractor]
[Insert address]

[Insert address]

ATTN: [Insert Contractor’s Authorised Person]
Date: [Insert]
 [Insert name & number of Contract] – ACT Modified Version of MW21 (“Contract”)

TERMINATION OF CONTRACT 
Clause 17.4
On [insert the date of the notice under Clause 17.1], your company was requested to confirm that it has the financial resources to perform its obligations under the Contract and intends to complete the work under the Contract.

In response, you advised that your company was unable to perform its obligations under the Contract.

The Principal is therefore terminating the Contract, in accordance with Clause 17.4 of the General Conditions of Contract, with effect from [insert the date on which the termination will take effect].

You are instructed to attend a meeting on the Site on [insert a date (agreed beforehand if possible) two or three days before the date on which termination takes effect] to jointly take an inventory of plant and equipment and agree what will remain to complete the Works and what is to be removed.  You must leave the Site, removing the agreed plant and equipment, before [insert the date of termination]. 

Please advise by [insert an appropriate date two or three days before the proposed Site meeting] if you will be unable to attend the meeting on the Site.

Yours sincerely,

[insert the name of the person issuing the notice]
[insert position title]
for the Principal

END OF OPTIONS
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